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RE: Coast Mountain Bus Company Ltd. -and- Canadian Cffice and
Professional Employees Union, Local 378
{Section 139 - Case No. 76070/18N)

BOARD DECISION ~ BCLRB No, B42/2017

To: Harris & Company Fax No: 604-684.6632
Attention:  Stephanie A. Velling

To: Canadian Office and Professional Fax No; 604-289-821%
Employces Union, Local 378 (doing
husiness as MovelUP)

Attention:  Stephen Von Sychowski
Picass find aftached Boerd Datision dated March 13, 2017,
Hardd copiss will be maited T raguashed.

*NOTE:! FACSIMILE OPERATOR, PLEASE CONTACT THE ABOVE INTENDED RECEIVER
AS SOON AS POSSIBLE, THANK-YOU
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BRITISH COLUMBIA
LABOUR RELATIONS BOARD

March 13, 2017
“BY FAX”

Yo interasted Parties
Dear SireMesdames:
Re:  Ceast Moumain Bus Company Ltd, -and- Caradian Cffice ang

Professicnal Employees Union, Local 378
(Section 139 - Case No. 7007DMEN)

Enclosed is a copy of the Board's decision {(BCLRB No. B42/2017) rendered In conrediion.
with the above-neled matter,

For your information, Section 141 of the Labour Refaiions Code aliows you to apply to the
Beard for leave 10 apply for recensideration of this declsion. Should you detide to apoly for leave,
then such appication must be mads withine 15 calgnder days and In accordance with the Brice
Coal Mining Corporabion decision, BCLRE No, B74/3 (Leave for Reconsideration of BOLRB No.
BHI93;, {1584), 20 CLRBR (2d) 44, £3 CLLC 116,043, The key elaments of the Banco desision are
summarnzed in the Boards Inforrnation Buletn No. 21 on reconsideration, which is enclosed along
#ith ¢opies of Labour Relations Board Rules 2(2), 2(3) ared 28 for the assistanca of unrepresanted
partias.

Wren an application: for leave is made within the 15 calendar day time &nit, the applicant
must czlver 1o the Registar and all interasted perties copies of the antire application. Reguesis
for an exdgrswon of time, usually up to & madmum of three working days, may be granted orally by
the Ragistrar if requested befera the expiration of the 1% celendar day tme imi. | grarved, the
apglicant must confirm this extension I writing to the Board, with a copy o v respondants.

i ar: extensicry Of more than *hree days is required, the appliicant must first seek agreament
from afl interested parties and then request that extension in writing o the Registrar, confirming the
consent cf the parties, befora the expiration of the 15 calendar day $me imit. Again, all parties
must ba copied. If any of the responcents does not agree o the exlension requestad, a written
application to the Board befors the expiration of the 15 calendar day time Zm# is required. with 2
copy to at parties.

I you require further information on Boars procadures, please call the Beard's Information
Cffiar.

SOITE 500 - QCEANIC PLAZA, 1056 WEST HASTINGS STREET, VANCOUVER BC VBE 343
TELEFHOME: (804) S50-1200  FAUSINLE: (504) 6601892
EMAL: regisraniifre.Be.ca
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Re:  Ceast Mountzin Bus Company Ltd.

Margn 13, 2017
Page 2
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Please note that an appiication for leave for reconsideration shali be subjsct to a
fee of $200.00. Payment may be made by a credit card, cheque, debit card o by charging

the amount to a pre-approved account.

Enclosurs(s)
LT/pa

Intgrested Parties:

Ceast Mouniain Bus Company Lid,
Labour Relations Department

Eth Floge

13407 - 108t Averue

Surgy 8L

V3T 3T4

ATTENTION: Jeraifer Byers-8:

Harris & Company LLP
Barristers & Sciicions
Boabe 1400, Berdall 5
550 Burrard Street
Vancouver 8C
VBG 285
ATTENTION. Stephanie A, Yelng

Yours iy,
LABCUR RELATICNS BOARD

Lo

Patricia O'Brien

Acting Execudive Assistard to
Leah Tersl

Vice-Chair

{for 2 Emiployer}

Canadian Cffve and Prefdssional (Coing business as Movel®)

Empioyess Union, Loczsl 378
Suite 301 - 4501 Kingsway
Burraoy BC

WEH JES

ATTENTION: Staphan Vo Sychowski
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BCLRE No. Baz2017

BRITISH COLUMBIA LABOUR RELATIGNS BOARD

COAST MOUNTAIN BUS COMPANY LTD.
{the "Employer}

~ang-
CANADIAN OFFICE AND PROFESSIONAL EMPLOYEES

UNION, LOCAL 378

ithe "Union™)

PANEL: Leah Terai, Vice-Chair
APPEARANCES: Stephanie A, Veilins, for the Empiover
Stephen Von Sychowski, for the Union
CASE NO.: 70670
DATES OF HEARING: January 23 and 25, 2017

CATE OF GECISION: March 13, 2017



Ll YWt 1 (Wfe™F WAL ML WA TP T PR F Al 8 La r #r ol

-2- BCLREB No. BAZ0Y
DECISION OF THE BOARD
L. INTRODUCTION
1 The Union appies for a declaration pursuant to Section 138 of the Labowr

Relations Code (the "Code’) that the individual in the position of Safety Maragement
System Analyst {"SMS Anaiysl'] is an employae within the maaning of the Code and is
ngluges in the uni for which the Union is cerdified. The Union is certifled as the
bargaining agent for "employees of Coast Mountain Bus Company Lig.".

2]

The Employer's position ig that the individual in the position of SMS Analyst is not
an emgloyes under the Code and is excluded from the bargaining unit because sha is
employed in a confidential capacity in matters relating to labour relations or perscnned,
in the altemative. if the Board detsrmmines the individual to be an “employes”, the
Ermploysr says the SMS Analyst should be excluged from the bargaining unit because
her core duties result in & conflict of interest and resulting lack of community of interest
with bargaining unit employees,

It BACKGROUND

H in February 2016, the Employer antounced the creation of a new posilicn of
SMS Analyst in the Safety and Emergency Management Department. The Emplover
posted the SMS Anaiyst position as excludad fram the Unior's bargaining unit.

i

The job description describes the primary purpose énd key accouniabilifies of the
SMS Analyst 1o be as follpws:

PRIMARY PURPOSE

Coordinates anc ensures the developmert snc implementation of
the Gafety Management System program throughout CMBC oy
cverseeing tha development of program processas and procedures
ard adapling cument practices to ensure complance jo the Safaty
Management System framework. Providas guidance for integration
of other safely related programs inta the Safaty Management
System to ensure continual improvement of Safely,

KEY ACCOUNTABILITIES

s Performs sysiematic reviews of cument policies, procedures,
gratocets ard manuals as they alpr with the regulaiory
oractices and requicements and devewps and adapts
necassary poticies and procedures b ensurs compliance fwith]
regquistory practices. [dentiy and cormect any practices that are
net o coaformance wih the Safely Managemané Sysfem
framenvark.
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Provides specialized advice and faciltates infernal sizkeholders
in eperationalizing the Safaty Management Systerr. Devalops
ard implements Key Parformance Indicators specific 1o each
Safety Management System program to ensure that reliability in
the collection of infermation and parformance requiremanis are
met.

- Ensures thai salety taining meeis the Safely Managemang

System training matrx requirements, ingluding supporting ard
davelopment of curiculum and training materials.

Develops systemalic tests and maintaing intagrity of intemal
audit prefeools ard tocks o frack Safely Managemert Sysiem
cempliance ard Key Performanos indicators snd deploys them
cut to Safety Officers and stakeholders. Processes and
anatyses interral awdit fndings for Safety Management System,
Certfizate of Recognition ancdVor refevant CHSASASO elements
and foliows up with retevart stakeholders.

Participates in varous committées ard meelings.  Provides
spesialized advice fo superviscrs and managers o ensure
vampliance vith policies, procedures, lzgislation: and, supports
achievement of refated corporate objectives.  Perticipates in
projecis and activities to erhance corporate pedermance and
suppert a culture of safety. taking the lead on desigrated
iritative of small to moderala scope.

Processes and analyses data of evidemliary value coiected
fromn varicas sourses such as CCTV, digital and visual
commurications, survellance systems, data systemns or madia,
eneuring adberence to privacy legislalien in support to the
injury Management Section (WCB Claims). Assigis with the
management and processing of WorkSafeBC Production
Crders for oiaims investigations.  Desarimental liaison for
sergitve investigations I supped of Injury Management
Secton (WCE Claims) as sequired. Provides back-up support
ty the Sanior Safety Analyst and the WCB Clarms Advisce,

i ncluding the new position of 58S Analyst, the Safety and Emergenty
Managemant Depariment has 10 excluded staff posiions. ard 11 bargaining unit
positions. The 10 excluded staff positens are:

a, Director,  Safety, Erdrorment and  Emesgency
tManagement;

b, Confidentiaé  Assistant,  Safely and  Emergency
Mansgermeant,

¢. Manager, Envirenmental Sustainabiliy,

d. Manager, Safery Management Systams,
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@

Manasger, Safely and Emergency Management:

Assigiant Manager Safely,

g Emergercy Management and Busiress Continuity Aduviser;
fr. WEBC Claims Advisor,

i. Senior Safety Analyst; and

i SMS Analyst

5 The ShE Analyst position: was created to fill gaps in the Safety and Emergency
Depadment which were idenified during the first year of the Safely Management
System ("SMS"} implementation. The dulies associated with these gaps were naver
performed defore, either by excluded staff or bargaining unit employees. Spacifically,
there was no position tasked with ensuring the deveiopment implementation and
continuous review and impravaement of the SMS. In addifion, the new position of SMS
Analyst was to provide support and backup for the exempt WorkSafeBC Claims Advisor
("WSEBC Claims Advisor™) and Senior Safety Analyst positions,

1 The Employer's Director, Safety, Environment and Emergency Management,
Detek Stewar (the "Directer™), testified that in 2014, the Employer actively maved to
implementing & new SMS. The Director testifed it was ariginaliy inferded that a
manager would undertake the work of implementing the SMS and to develop polisies in
sorjunclion with the SMS working group for submission to the policy committee for
approval. The Director testified that the manager dig not have enough time to meet the
schedule of implementation the Employer wanted so & decision was made to have mere
resaurces dedicated 1o the development of core polities and procedures. These are
described as high levef policies that the manager did not have time to develop or bring
to ihe working group. The Dhirestor testified approval was obtained to sreale a new
vosition dedicated to the creation of policies and implementation of the SKS. The
gosition created was that of SMS Analyst to do work which would othenwise have been
done by & manages. The pesifion was posied in Februany 2016.

2 The Director testified that the SMS Anglyst was to participate with the Manager,
Safety Management Systems in conducling high level audis refated to the
implemsntation of the SMS and 10 ersure the process is working correctly, going
department by degariment to see whather the SMS has Ddeen successiully
mplementad.

8 The Director testified that the poiicy davelopment work the SMS Analyst performs
soncems the develcpment of fomal policies. One example is the deveiopment of the
first aid reporting policy and procedure. The Director testified this was an unpopular
palicy because it requires emoluyess to retum to the depot and report te first aid in the
evant of an injury, Bsfars this policy, employees were not required fo refurn fo the
depot. Ancther policy in draft form deals with safety sensitive positiorsjobs. The SMS
Analyst is responsible for going gut and looking at what other agencies are deing, what
the coliestive agreament requiremsnis are, and is responsible for defining rotes of
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ﬂmgmy%es with respect fo safety Tne Director tastified the decisions regarding the
cregtion of p{;’ilcj may periain to issues such as workicad and nesd for resotrces which

may give rise to a potental confiict of inferest f the peositfon wers included in the
Dargaining unit.

o The Director testfied that the pesition profile for the SMS Analyst inciuded duties
nat were relatad to that of the Senior Safety Analyst and VWSBC Claims &dviser, both of
which are excluded from the bargaining unit.

1§ The Dirzctor described the duties performed by the relatively new excluded
position of Senicr Safely Analyst. A significant cart of his day is spent locking al
incidents of assauit against employees. The police and crown counsel are often
invaived. The position invelves viewing video of incidents and has a role in preventing
future incidents as well as providing information to authosiies. There is also an
expectation to look at behaviouss that potentially compromise safely of employees and
to ensure employee behaviour is not inconsistent with Emplover nolicies. The Director
testified that athough the position of Senior Safety Analyst was relatively new, there
was ne ona 1o fill the postion when the Senior Safiety Anaifyst was away ‘o attend Court
or while awsy on helidays. Before the creation of the $3M3 Analyst, a manager was
sxpected to il the role of Senior Safety Anaiyst when needed, however, % was
problematic given the manager's cwn duties.

12 The rofe of the WSBC Claims Advisor s fo ensure that therg i an Employer
representative able to manage WorkSafeBC claims and {0 file appeals. The Director
testified the WSBC Claims Advisor needs to be ingadial in order fo have & far
adjudication of a claim. The management of a claims file often includes handling video
of incidents, The WSBC Claims Advisor is the first paint of contact for WorkSafeBC.
The WSBC Claims Advisor may see information regarding the injury, ames and
cortact information of witnesses, a description of what happanﬂd and the Employer's
investigation of the injury. The WSBC Claims Advisor also sees aid WorkSafeBC
communications, Pricr to the creation of the SME Analyst position, 3 manager would
step in if the WSBC Claims Adviser was away. The Direclor tesified there are certain
reporting requirements to be mat such as 72 hours to submit an initfal report of injury
ard 48 hours for investigation.

ey

The Director testified that it was net gractically possible to parse out or divide the
iob of SKS Analyst to axclude duties which result in the exclusicn of the position from
the bargaining unit. The Direclor testfied the Emgioyer needed an individual with
sxperdise with respect o WorkSafeBC claims and with respect 1o safety fssues.

15 The SIS Analyst, Monica Szpak, teslified as to the duties she has parformed
sinca Deing aired for the position in February 20186,

i In her role as support for the Senior Safety Analysi, Szpak spends one hour 3
day reviewing Communications Incident Regorts which are emaiis rep-c-"tmg accidents
of incidents of viclenca in the workplace that ocourred the previous day or night. She

nters the infarmaton such as the cmployee name, employee number, ang raports from
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pﬁiioal into an Assaut Summary spreadsheet, She also ersures she gets the video
associted with any incident. In performing these fasks, Szpak ensurss that the Senior
Safely Analyst has an up-to-date file,

15 Szgpak testified as support for the Senio: Safety Analyst she has access o
information such as the identity of the employee involved n an incident, ine type of
assault, the empioyee statlement, transit pofice and witness statements, the ime and
date and vehicle distance from the degol She also secures and reviews video. i there
is an assault, #ansit police are nofified and she provides a breakdown of what
rappened o them and advises thai the video is secured, In viewing the vidso, Szpak
looks for what was said by the driver and the witress ard will record comments in the
section provided, such as whether the employee was following procedure. [n sich a
case, she will serd an email to the Operations Manager. In reviawing the video or
entering information into the Assault Summary spreadsheet, Szpak testified she is also
looking for trends or patterns to find a root cause with a view to develsping a policy of
pracedure to address #.

<3

In her role as back-up for the WSBC Claims Advisor, Szpak tesfified she has
accass 0 a gegure emall with WorkSafeBC where they may send her orders such as o
secure vides, The kind of informalicn she has acoess fo includes the WorkSafeBC file
or: the individual, the incident report, independent physician reports. personng! history
and medical information. Part of the role of the WSEBC Claims Advigar is to decide
whether to appeal a decision. Szpak teslified that she has not yet had to de fis. Szpak
testified that, when filling this posilion, she works af the Vancouver office where the fites
are kept.

Lh In har primary role as described in the position dascription, Szpak testified that
along with the Manager, Safely Managemant Systems, she conducts audits once or
teice & month on different Jacilties and a report goes to the vaticus managers. The
purpese of the gudit is to ensure safely systems are in piace and fo see whether there
are any faws in the system. She lestified that the audits she anc the Manager, Safety
Management Systems conguct do not use checklists and ey lock at the whole facility.
If there is a fiaw in the system, it is reported {0 the manager and a safety officer will be
agked o perform a tisk assessmen: on the particufar area. 8rzpak contrasted the kind of
audit she participates in with the risk assessment a safely officer may pedferm with
respect to a piece of equipment or process using a checxlist,

X Szpak testified that the findings from the audit are reviewed with the manager
and directions are given for comestive action. Onoce those corrective actions have been
sompleted, they are reviewed by her and the Manager, Safety Management Systems.
She ard the Marager. Safety Managemeni Systems also review training records for
zach facility to ensure employaeas gat the training they need.

¢ Szpak has been working on the SME Manual reducing it from 180 pages ‘o 40
pages by redefining all the work procedures with links. Szpsk testified that mest of her
time is spent reviewing policies. She has worked on the first aid poficy and cusrertly is
working on deveioping nolicies for fatigue managemenrt and safety sensitive positons.
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A drafl policy for safety sensitive pasitions has teen reviewed by the working group and
was approved. Szpak prepared a matrix and the positions have been put in by the
wCtking group.

B Szpak lestified there s going to be & finess for duty policy as weail as one for
steep apnea. She testiied ber role will be to do background rasearch 10 see if there are
trands or patterns, fafk with other agencies and fo bring that information to the warking
graup and continuing from there,

. POSITIONS CF THE PARTIES

POSITHON OF THE EMPLOYER

2 The Empicyer submils thet on a review of the evidence regarding the SMS
Anglyst, the individual in that position fs not an empioyee within the meaning of the
Code andlor does not share a community of interest with the bargaining unit. The
Employer submils the SMS Anaiyst is employed in a confidential capacity in matiers
relating to labour relations or personnel. The Employer submits this anses from the role
of the SIS Aralyst as support and bask-up for the Senior Safety Analyst and as back-
up for the WEBC Claims Advisar. The Employer submits the exciusion aiso applies with
respect to the deveiopment of pakcy pertaining fo the SMS. The Employer submis all
of these roles piace the SMS Analyst in a potential comfiict of inferest with the
bargaining unit. The Employer further sutmits even If i is determined that the SRS
Analyst is an employee, she does nof share a commiunity of inferest with the bargaining
unit empicyees bt falls under the management team concept,

3

With respact to the Boand's aporoash in applying the confidential exclusion under
the Code, the Emplover refarred to The Corporation of the District of Bumaby, BCLRB
No. 174, [1874} 1 Canadiany LRBR 1 ["Dislrict of Bumaby"), Gateway Casings &
Entertainment Inc. camying on business as Lake City Casinos, BCLRB No. BB1/20t0
lLeave for Reconswerstion of BCLRE No. B210/2009}, 178 CLR.BR. {2d] i34
("Galeway Casinos'), City of Kamisops, BCLRB No. B273/2004; Health Cmployers
Assoaoiation of British Columbia an behalf of The Crossroads Treafment Caritre Socisty,
BCLRE No. B38/2013, 223 C.LR.B.R. (2d) 63 {"HEABC"Y, ard Heafin Lebour Relations
Assceiation, IRC No, C152/88.

2 The Emplover submits hess, the SMS Ana¥yst performs work on 2 daily basis
supporting the Senior Safely Anaiyst and has access to highly confidential information
sorcerning what employees are deirg and making judgemenis on that informatien, The
Empioyer submits her invoivement is not acsidental or occasicnal and 1t is not a matter
af simply processing information.

et The Employer submits the SMS Anslyst's role of filling in: for the WYSBC Claims
Advisar invoives highly confidential infommation incleding medical information.  The
Empioyer submits her role filling in as WSBC Ciaims Advisor and Senior Safety Analyst
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place the SIS Analyst in an actual or potential conflict of interest with he bargaining
unit, .

The Employer submits there is a similarity in the circumstances of the SM3
Analyst filing in for the WSBE Claims Advisor with thoss of the Cecupational Health
and Safaly Coordinater in the case of City of Kamioaps, supre. The Employer says in
that case, the Soard found there was a sufficient potential conflict of interest fo justify
exciuding the position from the bargaining unit stating that in some respect, the
Coordinator played a rofe similar to the role of employees in the Labour Relations
Division of the Human Resources department which may have an adversariai flavour to
them (paras. 38-40) The Employer submits the Board's commenis are pertinent in the
case at hand with respect to the SMS Analyst's role in backfilfing for the WSBC Claims
Advisor,

The Employet submits the SMS Analyet deals with the mplementation of the
SMS which is information Lhat is confidential and may be of special interest to the Union
before it is finalized. The Empioyer notes the SMS concems the continual improvement
of safely ard e SMS Analyst's roke places her in a potential conflict of inferest, for
examgle in the development of a policy of fitness for duty, The Emplayer submiis this is
simitar to the exclusion of an individual in the case of HEABC {paras, 26-31).

Further, the Emplayer submils that while the SMS Analyst performs a supgorting
role for the Senicr Systems Analyst and as backfilt for tha WEBC Claims Advisar, thase
functions are sufficient to warrant exclusion (HEABC, paras, 33-25).

The Employer submiis the posiion of SMS Analyst plays a core role in
astablishing policy. she is not jus! told what to do. The Empipyer refers o Legal
Services Society, BCLRE No, BY4/27°46 in which the Board staled ils concarn is with
respa? to potential conflict of interest cetwaen the role as Communications Gfficer 2nd
being a member ¢f the bargaining unit. The Board in that case found the
Communications Officer's invalverment in confidential matters could not be readily
avodad given the nature of her duties and responsibilities (paras. 59 and 81).

The Employer notes In the case of Telecommunication Workers' Unior, BCLRB
No. B341201¢, 183 C.LRBR. (2d) 182 the Board found the Commurications
Specialist performed dufies establishing a direct confiict of inlerest with including the
position in the bargaining unit. The Board found the dutes were not accidertal or
otcasianal {paras. 22 and 25).

The Empioyer submits viewing the position of SMS Analyst globally, there is dady
molvemant with confidential employee information in ker role as support for Senier
Safety Analyst or as backlill for the WSBC Claims Advisor. In addition, the work
serfermed in auditing and the development of the SMS concems issuas which woud be
of intarest to the Uaign. The Employer submits on this view, the SIS Analyst cieasly
fits within the confidential exclusion.

Eif o3
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i 2he atemative, the Empioyer subntiis the SIME Analyst aiso fits within the rare
excaption of the management team concspl.  The Employer refers to Workers'
Compensation Bogrd of Brilish Columbia. BCLRB No. B117/83; Vancouver General
Hospital, BCLRB Ne. B81/93 {Recensideration of IRC Ne. C179/91), 18 C.LR.B.R. (24)
181, and Howe Sound Pulp end Paper Corp. and Unifor Local 1119 (Clerical
Grgvance), Ministry No, X-021/18, [2016] B.C.C.AA A, No. 204 (Youag],

in the fudher altemative, the Employer submits if the SMS Analyet Is found to Ee
an employee, she should be excluded on the basis of potential conflict of interest and
an &e basis that she does nol share a community of interest with the bargaining unit.
The Employer refies on the SMS Analyst's audting role as an enforoer of the SMS, her
role in survellance supporting the Senior Safely Analyst, and her rols in backfilling for
the WEBC Claims Advisor which has aspects which may be against-an employee's
interests. In this regard, the Employer refers to City of Cempbell River, BCLRB No.
ssgfzma {Leave for Reconsideration of BCLRB No. B198/2012), 224 C.LR.BR. {2d)
298,

The Employes says it nglies also on its written stbmissions fited in this case.

FO3IT:ON OF THE UNon

Tha Union's position is thet the SMS Analyst ought to De inchuded in the
bargaining unit as she s an emnployes and does not meel the test far exciusion under
the Code.

With respect to the corfidential exciusion, the Union submits while it is lear the
SMS Analysi hés access fo potentially confidential information, # is not for fabaur
relatans or personnal purposes. The Union submils the information is being eccassed
for ihe purpose of adhering io the SMS or for the pumpose of backfilling to review
incidents through a 'safety lens'| net for personnel or fabour relations reasons such as
whether to hire or fire staff, The Union submits fhe evidence is the SMS Analyst doas
not make any determinations with respect to employes discipling or dismissals. if the
SMS Anatyst comes scross information that needs to be passed onte management, that
is what she does and decisions arg made there regarding emaioyee discipline.

The Union suomits the evidence Is clear that the SMS Analyst does nat make
decisions regarding parsonnel. It submits access to information dself is not a basis for
exclusion if there is no lzbour relations purpose 1o L. The Unfon refers to Brifish
Columnbia Public Service Agency and British Columbia Government and Service
Empiayees’ Unfon (Posilions Grievance;, Ministty No. A-Q18M2, [2012] B.C.CAAA,
NG, 24 {Garmaine) ("BC Fubiic Service Agenay"| at paragraph 34 as fodows:

| o not atcept the Employer's distineien. In my vigw, when
tire Boand said parenthelically in Vancouver Ganersl Hosgiled tiat
the confict of inferest to be avoided may simpiy be the opposite of
3 finding tha! the incumbent shares a community of irterest with
managemen:, the Soaxd was sgferring to the same confict of
rderest which guides every axclusion from the bargsinng unit

Thuf wi
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ragardiess of the specfc grourd on which the exclusion is tased.
In Galeway Casinos, supra, the Beard reiterated the ulimale
foungation for all of the exclusions under the Cade. | am safisfied
the folicwing comments in that decision apply with equal force o
exclusior on the menagement team hasic which, as noted above,
is now regasded as residing within the exclusion of those smployed
ta perform, in the words of ihe Code, the “functicas of & manager™

Tre same urdedying rationale for the confidentiai
lahour reladions exclusion appies with respect to the
confidential  personnel  exclusion: namely. the
avoidance of a potental conflict of interest that
arises whare a person's work duties reguire them o
have ragulsr anc substantial access to, and make
judgmants about, corfdental labowr selations or
persannel information. It Is not sufficient for an
empleyee mersly 1o have acosss o information the
employer wishes to kesp confidential from ihe rest
of the world, as membershin I 3 unicn does ned
render an employee less frustworthy. in geder o
requite exeluslen, the confidantial information must
pertsin to labour relations or perscnnel matiers.
{maragraph 64}

The underfiing podiocy saficnaie for the
confidertial parsanne! exclusion is the same for &ll
threa categories for exclusion from employee status
urder the Code: ie. the importance of an amm's
lergth relationship betwean marnagement and a
urion gnd the resulting need o avoid a polential
sonflies of interest whict: could be oreated by placing
a prson within a bargaineng unlt when they shouid
be excluded from employee siafus. Individuais
fallimg within one of those exsiusicrary calsgories
wit net hawe access b wellessive bargaining.
{paragraph 77)

The Unien submits the SMS Aralyst is nol accessing information far the puigose
of labour relations or personnel and thess is no reascn to believe that in conducting her
work she would somehow be Jess rustwarthy because of membarship in the Union.

The Unicn draws a paraliel between the SMS Analyst and the Technical
Invastigater pesiton cefarred to in the case of 8C Public Service Agensy. I says here
ihe SMS Analyst performs aidits which can speak to the perfermance of bargaining unit
mambers, The Technical Investigates performed investigatians which coulg involve
rwvestioations of employees (paras. 38, 45-48) The Union submits, as in BC Public
Service Agency, there is ne warrant for assuming unicn membership will produce
disloyally {para. 51). The Union says in performing audits, whers an empioyes may be

Tl f ot
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fnur}'gl not 10 be parforming praparly, there is no reason o belleve that a persen in the
position 0F SMS Analyst will be less loyal or honest in performing her duties.

Further, tha Union says the information in this case is not of a nalure that needs
ic ba kept segarate from the Union. The information involves safety which is of
sommon interast with the Union and the position does not involve making desisions.
The Uricn subtrits there is no basis to exclude the position on its conficential capacity
relating to l[abour relafions ¢r persannel,

With respect to the Emplovers ajtemative argument conceming community of
interest and the positicn being part of the management team, the Union submits the role
of BMS Analyst is in establishing Employer policies and researching and drafiing
policias, then communicating with the working group. The policies requite approval
from the policy committes and finaily the President. The Urion stbhmits thus the SMS
Analyst does not create Employar poicy and it is sublest to approval.

Wih respect to coverage for the Senior Safety Analyst and WSBC Claims
Advisor, the Union says the SMS Analyst maskes no final decisions regarding the
information she reviews or the reponz or recommendations she makes.

With raspect o the SC Public Service Agency case, the Unicn notes the
arbitration board's comments st paragraph 28 as follows:

The ground criginates in the mansgement team concept
Tra cenfidential capacsty of employees who meet the test is crificad
but it i5 nob in relation 1o matters of labour selations or parsonnel
Ratner, e confidential functions relates to & planning or acvisary
rgle it the develppment of managemaent policy. And the
manageman! policies awst go o fhe rest of the emplojyer's
aperation. They must invoive, for example, omporate planning,
financial  planning, marketing, or othér common management
rgsponsibiities. These featurss of the exclusion emanats
from Board of Schoo! Trustess, School Diskict 51 {Greater Vicloria
Schoo! Board) end CUPE, Lova 847, 11978] 2 Cam LRBR 454,
and 8C Hydrp and Pawer Auihorily ano Office and Tewnnwsl
Employees Usion, Local 378, BC LRB Decision Ng. L75/BG, both of
which are quoted in the SPA award at paragraphs 31 and 53,

The Union submiis the policies in the present case do not meat the test above,
Hers, ina policies are about workpiace safety which is a commen interest to the parties,
untike financlal planning which may have an impact on ccllective barggining, The
policies here do rot have that kind of impact. Tha Union submits the SMS Analyst is
nct establishing policies ar enforcing policies nor are the pelicies cantral to the operaten
of the Employer and they go not impact on relations with the Unzen.

The Union submits the caverags for the Serior Safety Analyst of WSBC Claims
Sdvisor during ther vacalicns compgrises 25-38% of the year. The Unien submits
oerforming these duties for & mingnty of working tme in a year should not result in an

[Re F U
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exclusion paticuiarly since there are certain dties at issue. The Union relies an fsfand
Savings Credit Union, BCLRB No. B118/94 where the Beard »eld it will require an
employer o organize ity affairs. The Union says here the concern is with respect to
smail part of the year and cerlain duties. The Unlon submits if the Employer needs
coverage, it stould lock at whether duties could be dene by offer management
smployess. For example, the evidence is that the SMS Analyst has not had o decide
whether 2 WorkSafeBC claim should be appealed. The Unign says this is not a
constant or day-to-day king of task and. when i arises, the decisicn could be handed off
ta 8 manager.

The Union submifs the position of SIS Analyst does not mest the test for
senfidential exciusion because the information is not confidential with respect to labour
relations or personrel.  Further, there is no reason to believe that there would be a
potential conflict of interest if the position was included In the bargaining unit. The
Linion submits the SMS Analyst position is not part of @ management team nor doss #
share & particular communily of interest with the Employer.

The Union ralies on its written submissions which have been filed,

V. ANALYS!S AND DECISION
Secton 1 of the Code provides:
‘employes” means a persen employed by an employer, and
includas a depandent contracter, bl does net includs a person
whi, in the board's opinion,
{2} performs the funclions of & manager or supenntendert, or

{b] Is employed in & confidential capacity in matiers relating to
fabour relafions or parscnngd., .

Sections 138{(a) and {l) provide:
Tee beard has exclushie jursdicton to decide 2 question ansing
ander s Code and on application by any parscn or on S 04N
mation may decide for all purpeses of this Code any guestion,
nciucing, without limitation, any gquestion as to whether
{8} a parsca is an employer or employee,

LN

i} & parson g included in or excluded frem an apprepriate
nargaining und...

LA ]
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fabour relations as foflows:

In Gateway Casinos (at para. 60}, the Board's authorities on the confidential
personnel exception were raviewsd beginning with Bumaby Gensral Hospital, BCLRB

- A secorxd groug of persons subdect to this enquiry were alleged
% e excluded from the statutery defindion of "empioyes” because
ey were "empleyed in a confidential capacity i matiers relating to
fasour selations”, This "wonfidential” exclusion may overlap with ths
"managenal” ane, byt often that wid not be true. The Legisiature
rasg decided that ihere is a second general category of employess
who must be excluded from coliectve bargaing hecsuse of its
soecial situation. However, if has set three conditicns which must
be satisfied before this happens and each of Ihese is impordant,
The persors must be "empioyed” in a certain “capacity™ we are
corgamed with furctions which asz 3 substantial and regular pert of
a persen's [oby, ned just a mater of cccasiona! and accidental
involvertent.  Morsover, the perscn must be empioved B 3
‘cenfidential’ capacity and this requires 2 judoment about the
seriousress of the need for secrecy for the information which the
smpdoyee s privy 0.

Finally, the mattzrs 1o ba kepl confidental must be “related
1o labour relations”. As siated earlier, this represents a significant
change from ihe earlier law {a.g., when the 1944 certificals was
granted} which required the exdusion of ermployees who were
cenfidential in any respect.  The explanation for {nat change is
legisiative recognilion that we are cancernad with a special problem
fere - cenflicts of inferegt ansing from membership in the
oargaining unit. An employer has zn inteses! In keeping all its
ceafidential nformation froes reaching the cutsidde world but there is
0 18as0n to expect that being represented by a irade union makes
ary employee fess tustworthy tham one exciuded from such
regrasertation. i s cnly whare knowledge of that nformation is of
special irterest 1o the urdon and the emplover has & spaclal need fo
keap it from the union -~ i.e., whgre it relates o iaboyr refations -
that the potential condiiet of irderest becomes compeling envugh t6
require exclusion from the Code. Accorcingly, the third issue
requiring the exercige of jucgment from the Baard in such cases s
exactly what is meant by "maifers reiating to labour relations”. {p
14}

No. S0/78, [1978) 2 Canadian LRBR 550 as folfows:

Tre panies agree that the confidential personnel exception
i narrow, bHut nat 4 is ned limited 6 these ampioyed in personrel
depariments, Both peniles dppear to accept the following
descrigtion of the exceplion in Eurnsby General Hospitel, and in
ary gvent we find it constitutes a useful stalement of the Board's
faw ard policy regarding the excepticn:

r
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confdential capacity in matters relating to labour relafions or personnel are summarized
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YVe nowt consider the kinds of persors whoe
may De sad to be employed it 2 confidential
capacity n matiers relating fo parsonnel As 2
general rule those 30 pmployed wil De gersons
reqularly _acd  mstedaly involved n_ persennel
matters_augh  that  they are  entrysted  with
gontidential information about ampiovers ang must
get_uogn it discreetty. The information will Include
facis of a character which i divigged or
mizinterpreled could impact upon the redaficnship
between tha ampioyee and employer, or for that
matier belween the empt@;ﬁe and nis felow
employess.  Finally, kersen (eceiving the
information witl b 1 i for making udgments

about & 8¢ opposed to ramrd'@g it or peocessing #
in a routine way, (p. 552, smphasis addad)

in Gateway Casinos as follows:

The Boards interpretation of the confidential perscanat

e«xcfmr as ifusirated in these decisicns can be suinmarized &%

Tne purpose of the 1977 addifien of the words "or
personnel” {0 the sonfidential labour ralations exclusion vas
W erdarge somewhat the scope of persons excluded from
the definition: of employes.

Trose capiured by the confidential personagt exslugion are
persens whese work recuirss them fo be ragulary and
substamialy invGived in confidential personmel matiers.
They are entristed with confidentisl infermaticn about
employees and must 2o on it discrestly.  Thay wil be
responsihia for making judgments aboud the information, as
copesed to merely recording it or procsssing o in a routne
Ay

While such persorns will mastly pe fourd in personnel
departmants or positiong, they may cocasiorally appear
glsawnese i an employers orgarzation.  In personnel
departmenis, those excluded on this ground will be
genarally ba {sic] ralatively senior in sialus. A person wil
not be axciuded where it i§ posaible for an employer bo
rearrance its affairs so ag to aveid the parson having mesaly
cecasisnal access o, or involement with, cordidentsl
persornet information.  However, a clerical staff membet
may be exclxled notedthstanding they do not maks

judgments asout confidential parsonngl informaticn, A thei

r

Vi futa



LW Tl Wl Tl s Tl LT LAY T i TS IR, F Pl L fa r

wi
L

- 15- SCLRR No. B42/2017

exciusion is necessary in coder for the emplover 1o have an
excluded staff person 1o record and process confidential
rerscene! infarmation.

« The same underiying rationale for the confidental lshoyr
refations exclusion applies with raspess o the sorficdertizl
persanngt exclusion: namely, the aveidanse of a polertial
condlict of inferest thal arives where a perser’s work duties
require tham 1o have regular and subsiant'al access o, and
make judgmenis aboul, confidensial labour selations or
personrel information. |t is net suffisient for an employes
merely 1o nave access to information the employer wishes
‘¢ keep corfidertial from the rest of the wonld, as
memBership in & union does not rerder an employee luss
Sustworthy.  In cxder to require exclusion, the confidential
information must pertain fo labour refations or persannel
matiers. (para, 64)

The Beoard in Disiriet of Bumaby ncied the importance of each of the three
conditions to be satisfied before an individuat may te found to fall within this exclusion.
{These conditions of course also now apply to matters relaling to perscnnel) First, the
Beard noted, the persen must be "employed™ in a certain “"capacity”. The functions must
se a substantial and regular part of 2 person's job. Secord, the person must be
ampioved in a “confidential” capacity which requires a judgment about the sedousness
of the need for secrecy of the information which the employee is privy to. Third, the
matters to te kepl ¢onfidential must be "related o labour relations." The Board noted
thai the third issug reguired the exerpise of judgment from the Board as to what is
meant by “matiers relating to labour relations” (Diglria! of Burnaby, p. 113

The primary purpose of the position of SME Analys! is described in the position
profile as coordinating and ensuring the development and implementation of the SMS
grogram by overseeing the development of grogram processes and procedurss znd
adapting current practices o ensure compliance to the SMS framework, As part of
fuifiling this primary purpose, once of iwice a manth, the SMS Analyst and the
Wanager, Safety Managament Systems conduct an audit on & facility anc they prepare
a raport to the manager of the facility awdited,

Szpak tesfified her days zre spent mostly reviewing policies. She has been
wOTKinG on the existing SMS Manual reducing it fom 189 cages to 40 pages, instead of
putiing all ihe procedures in one decument, it has been redefined with links, She is alseo
working on & fatigue management pelicy and a policy or safely sensifive positions.
There @& a plan fo have a fithess for duly policy as weli 25 one for sfeey apnea. Szpak
descrbed hes role as providing background research to see whether there are trends
ang gatierns. o speax with other agencies arnd bring this information to ihe warking
commitiee.

Tt o
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2 There is an approval process in place whereby the draft policies worked on by
the SM3 Analyst are discussed by 2 working group which includaes the SMS Anaiyst,
After the draft peficy has been worked on by {he working group, It moves to a pelicy
committes comprised of managers. Once approved by the policy committae, the podcy
is put before the President for fnal approval.

51 On the evidence in this case with respect to the primary function of the SMS
Aralyst, | am not persuaded that the duties with respsct to the development and
implementation of the SMS and ihe development of various poficies ars such that the
SMS Analyst has regular and substantial access to, and makes judgements about,
confdential labour relations or personrel information. | do not find ke kind of
infermation the SME Analyst accesses in performing her primary functicn meets the
requremant that the information be in respect of confidential lsbour relations or
perscnnel. Cverall, { find the primary funcfion performed by the SMS Analyst does not
satsfy the three condifions recessary for the confidential exclusion under the Gade fo
apply.

34 Other duties relied on in ihis case in support of a confidential exclusion are the
cuties the SMS Analyst performs when acling as backup suppert for the Senigr Safety
Aralyst. in this case, the SMS Analyst spends one hour a day reviewing
Communications Incident Reports which reperf accidants or incidents of viclence in the
workplace from the previous day and night. The Communications incident Report is a
form which inciudes headings for "incidert description” for which thers are “incident
code(s]" and “incident typels}', an area for comments and 2 heading for "actions taken™.
The 8MS$ Analyst takes the infermation from the Communications Incident Report and
fiils in & spreadsheet document which has already been devsloped. The SiiS Analyst
also secures video, and she has acoess to information such as the emplayee invoived,
the type of incident or assaull, the eamployee slatement, the wilness stalemants faken
by transit police, as wek as ihe time and dale and vehicle infonmaticn. The SMS
Analyst also views he video to note what the driver saig and puls in commenis based
on her essessment of the vides, The SMS Analyst has to sign a corfidentality
document in order to have aceass to the vices. The S¥S Analyst also visws the videos
looking for rends and palterns in order 1o do a root cause analysis and. frem there,
develop a policy or procedurs to address it

53 The work the SMS Analyst periorms for one hour per day in support of the Senior
Safety Aralys! consists of recording information from the Commurications Incident
Reports into 2 spreadsheet. | am not persuaded that the information being viewed or
trarsfered into the spreadshest is confidential in relation to labour ralations or
persennel. 1 de not find the information as it has been described in the Communications
Incident Report includes facts, which i divuiged, could impact upen the relationship
batween he empityze ang the Employer. Further, and more significantly, | de not find
the SMS Anafyst is responsible for making ludgements about the information that she is
recording in the spreadsheet (see Burnaby Ganeral Hospitai, supra, as cited in Gateway
Casinos at para. §0)
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0 The SMS Anaiyst also acls as backup suppent for the WSBC Claims Advisor for
approximately six waeks in a year during which time the SMS Analyst has access to
WorkSafeBC files, White information in WorkSafeBC fles is confidentisl with respect o
an individua: employee, { find that the SM3 Araiyst does rot have regular and
substantial access {0 the information. In addition, the evidence in this case does nat
gsteblish that the BMS Analyst makes judgements about the information she dees have
access lo. Adtthough the Direclor testified that the SMS Analyst would make decisions
8s to whether 1o appeal 8 WorkSafeBU decision, the SMS Anglyst did not know who
;uouldﬁmaka such a decision and she has not been faced with having fo make ons

erself,

&1 In Distnct of Burnaty, the Board considered the appfication of the confidentiat
axclusion to the position of the Training and Safely Supenisor, noting:

Two ¢f the other members of this group are mere dfficua
e, Ed Wilams is the Training and Safely Supendsor, He bas
certain functions witich Invoive him somewhsat in "manapersar” but
aot 10 a degree necessary for findirg thatl to ke the “primary
purpose” of his emoloyment. As regards his “confidential capacity”,
he Keeps persoral records of empioyess’ driving and accident
beraviour and an consull the empleyee's persoral fla for medizal
and ofher zeports relsvant to hig criving, While cerdainly
confidential, ¢ don't believe that this kind of information about
indivicual emplovess ~ largely consisiing of matarial the employee
s already awsre of -~ is sufficiently conrecled with “labour
relations” as such o warrsnd excluding him from the Code on this
ground. {p. 12}

62 City of Kamlogps, supra, relied on by the Emplover here, desl with the position
of Ocoupstional Heaith and Safety Coordinator, In thai case, the Boasd found a
“significant part of the Coordinater FPosition's functicn is to act as e Employer's
advocate in numerous respects under the WEB Acl' {para. 38). The Beard noled "the
Emplover is entitied to require undivided loyalty from its WOB advocale rio less than it
wauld have regulred from ifs lawyer in a civil lavseit for negligense or in dealing with the
WCB representatives on other issues™ {para. 39). The Board further found "the
Ceordinator Position deals with disputes between the emplovee, the empleyer and the
WCEB, In some respects the role that the Ceordinater Position plays is similar to the role
played by ather employses in the labour relagions division of the Human Resources
Daparnmant' {para, 40).

£ | do not £nd the evidence in the present case supports the exclusian of the 315
Anzhyst o¢n the basis of the time she spends in the role as backup suppert for the WSBC
Claims Advizer. The evidence did not establish that in her role as backup, the SMS
Analyvet has or will be acting as the Employer's representative gs was described in the
Gty of Kamigops, sugra.  Rather, | find the evidence here to be closer to the
clreumstancas of the Training and Safety Supervisor in Ciistrict of Bumaby.
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&4 The kind of evidence which the Board has found to warant exclision is aleo rot

present in this case. For example, in Legs! Senvices Sooiely. supre, the Board found
that the duties of the Communications Officer hag changed and har involverrent in
confidential matters refating to labour relations was both substantial and regular {para.
34). The Board stated “as the Communications Officer, Shreve has sngoing ang
regular access to corfidential information, invaiving fabour retations, which i divulged or
misinterpreted could impact on the relationship between the employer and emgloyee”
{(para. §4). The Board went on te note the Communications Officer was privy to, and
actively snvolved in, the evelopment of the strategic direction of the Legal Services
Sociely. She was also privy fo, and an active degision maker, with respact o
operational, financial and management issues inciudirg the annusl budgeting pracess.
That precess inciuded a determination of the priafities which the Legal Services Sociely
could financially support in the coming year. The Board aiso noted the Communications
Cfficar was not enly privy o confidentiat tabour relations information but was an active
decisiocn maker in matters directly affecting the bargaining unit, including cobective
bargaining planning and updates, grievancas, staffing changas and performarice issues
(para, 55).

54 tn Telscommunications Warkers' Union, supra, the Board described the duties of
the Communicaticns Specialist as foliows:

Tre Communications Speciaist s recuired 1o instruct and
advise {he TWU execufive concenyng communications stategy
ard messaging around any labour dispute of other labour retations
istues with COPE. in my view, these didies estabish a cirect
sonflict of interast with inctuding the Posificn in the bargaining unit.

w

The legislature has scen f# to exciude persens employed in
a canfddental capacity in mattars relafing to isbour refations from
the defnition of "employee” in Section 1 of the Code, The Positlen
fits within the confidential exciusion in the Code beczuse it duties
inthude advising tha Employer in 2 corfidential maaner with respect
te commurications strategles durng labour regotiatiors and abour
disputas with COPE, | therefore fnd the Postion should not ke
included in the COPE bargaining urid. {parps. 22 and 27}

st The Employer submits in the alternative that the SMS Analyst should be
excluded as falling within the rare exception of the management team concept, The
Empioyer also submits that the SMS Analyst should be axciuded becauss of a pofentiss
oonflict of interest with the interests of the bargaining unit and because she dees not
share a commundy of interest with the bargaining unit.

&7 I Vancouver Genersl Hospital, BCLRB No. B81/23 (Reconsideration of IRC No.
C178/91}, 18 CLLREBR. {2d) 181, %he Board stated: "The management team ¢oncapt
wilt be a relatively rare’ ground for exclusion. .7 {p. 2143
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& In Galeway Casinos, the Chair in concurning reasons, noted the "management

sam” concep! spproach to empicyee status and exclusions under the Code had been
superseded by developmerts in the iaw and poficy on exclusiors {para. 108). The
Chair noted (2t para. 108

in Vancttwer General Hospfsl BOLRE Noo BELGR
{Reconsiceration of IRC Ne, G178}, (1883), 18 CLRBR (2d) 18+
("VGH"} and Cowishan, in heanily contested contexts, the Board
starified s approach o the potential conflict of interast ratonale for
exciusions urder the Code. Az part of thal analysis, in rejecting
separste Dargaining units 85 8 means ¢f resclving & potential
confiet of interzst the Buoard in Cowichan noted it had earlier
rgiected in VOH the congepiually similar appraach to sxciusion in
e managerrent tears soncapt:

The Board in VGEH sejectad such a varying or slidng
scale in regard io the management team concepl for
anslogous reasens. Previcusly, if an individuat did
net fuffill the criteda of & “manager’, then lthe
empioyer was able o argue that ar individual was a
mear manager’ and nonethesss exciuded, This
giding scale of what consthuled a mansger under
e rmanagement team concept, in effect, lowerad
the iesi Jor marsgerial exclusion.  {Cowithan,
para, 1315)

6 In the case at hand the evidenc: does not persuzde me that the SMS Analyst
falis within the rare ground of exclusion: based on a managemant team concept. Nordo
| find the evidence supporis exclusion based on a communify of inferest with
management or & poterdial conflict of interest if she is included in the bargaining unit.
To the exient a potential confict of interest exists in respact of the SKS Analyst's
accees to information as backup suppert for the WSBC Claims Advisor or the Sendor
Safely Analysi, it & up o the Employer to organize ils workplace assignmenis so as to
avoid that potential, As the Board statad in Distriot of Burnaby:

i is a sericas matter o And that 8 non-managerial employee should
b2 sxoiuded from codectve bargaining. The empioyer has an onus
o argarize 15 &ffeizs =o thal 45 employess are not cocasionally
saced 'n this position of 2 pedential condiict of interest f that resudl
can readily b avcidad. {n 12}

in this case, pnor to the creation of the SMS Analyst position, the Empleyer assigned
backup support duties, parfoulardy with respect fo the WSBC Claims Advisor, 1o
managers in the depariment

M Havirg sonsidered the evidenoes, case authorities and submissicas of the pariies,
i conclude that in the drcumstances of this case, the SME Analyst is an employee
within the reaning of the Cods ard & includad in the Urien's bargaining unis.
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W, CONCLUSION
71 For the reasons set out abave, the Union's application is granted. | declare the

SMS Ar&ai;‘,vstkis an employee within the meaning of the Code and deciare that the SMS
Analystis inciuded in the Union's bargaining unit pursuant to Section 138 of the Code.

LABOUR RELATIONS BOARD

LEAH TERAI
VICE-CHAIR
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RELATIONS

Information Bulietin No, 21

ERITISH COLOMEIA

[ e

Purpose

Legislative
References
{Code,
Regulation,
Rules)

Law

Test

Application

Prictice Manwal

The purpose of his Information Bulletin is fo provide pencrat
infermation and  guidence abaut reconsidecation of Board
decisions. [t is not a lopal document end s aubject to the
provisions of the Labowr Relmrions Code, the Lakovr Relatiors
Regulation and the Labour Relations Bosrd Rules,

Section 141, LRE Rule 2%

Ary party abfzced by 2 decision of the Labeur Refarfens Board
caz apgly [0 have the Board grant leave for the party to apply for
reconsideration of she decision.

There s no absolut cighs w reconsideration under the Code, A
party secking lesve must satisfy the Board that it should exerise
its discresion under Szction 141 10 prant lesve for neconsideration,
A reconsidaration is not a full appsal of the merits of an criginal
decision.

The Board will not grent leave unless the applicant demonstrates
o pood avgusble cese™ thai it wili succeed on one of the
gstabiished mounds for reconsiderstion. This standzrd requizes
faore tan A peineg facle case. There must be a “sericus question
raised as w the correeiniess of the original desiston”,

When & party requests lesve 1o apply for reconsideration, e
written appiicatisn should fully set out submissions with respect
b ot the levve requuest gnd the merils af vecoryiderotion.

Effective: (4195
Revisad: 622002
Page I of 5
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LABOUR

RELATIONS Information Bulledin No. 21
ROARD

ERITRSH COLUSMEBIA

““Reconsideratiol

n of Board Decisions;
Dsceretion of Even wherse the test for leuve has been met, he Boazd cetains the
Board discretion 1o deny leave, based on other relevant factors, These

may includs the tmporance of the original deeision to the pasties
and to the labour relations community, any prejudice which may
be eccasionzd o the respondent, and the practizel wiility of the
reconsidesmion (e, whother the matzer is academic),

Leova will rarcly be gramed where a pany soeks to mconsider a
procedusal, evidentiary or other “interiocuiory” detenmination by
an orizinal panet.

Complianee or As a general rule, the Board will reguire 22 @ pre<condition 1o
Stay grenting leave, that the sppiicart comply with the original

decisior. Where 2 parey feels there are good reasons why it should
net have 10 comply with the original decision, it must seek and
abain # stay of proceedings within the 1§ day time limd: {see Sy
af Pracesdings, information Bulletin No. 25).

Groands The established grourds for recensideraticon are;

o now cvidenos has hecome available which could not heve
been orained ceslier through reasorebie diligence, and
thers i & sirong possibility Lhay the new evidenca will kave
3 determining ¢ffzet on the original decision,

o the origival declsion i3 inconsistent with the principles of
the fLabowr Relaiions Code ar agy other stalute desling
with fabour relations, or

o the ganel which made the originel decision acted contrary
1 prisciples af proceduzal fairness znd nanral justice.

Practice Martital Effectiver 040195
Rovived: $9/2002
Page 2 of 5
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LABOUR
RELATIONS
¢ BOARD

Information Bulletin No. 21

BRATIEH SOLURZIA

© Reconsiderition of Bogrd Decisions

Time Limits

Cross-Appeals

Extensions of
Time Limits

Leave Request
Assessed

An application for feave to reconsider must b made within 13
celendar days of the publication of the reasons for the decision
that is the subject of the spplicasion. For moere informstion, sce
e section ca "Extensions” in cither informasion Bullciin Ne. 28
"Procedursl Mamers”, or Prectice  Guideline Wo, ADJL
“Provessing of Applications - Genersl”.

[f an application for leave to reconsider is made, another party
2ffecled by the decisien may alse apply for leave within the Jonger
of

s the 15 day peried referreé to abova, or

» 5 days of reoniving the initdal leave application,

The 13-dey time himit runs from e publication dmte of reasons
For the dacisicn, Any extensios should be requested befure exgpiry
of shee 15 days. Short extensions of 3 working days will usually be
given by the Registry without consultation with the ¢ther parties.
A pacty requesting a Jonger exlension should Gt seek agreement
from the other pariies before contacting the Beard. An sppiicant
secking an exrension after expiry of the £F days must, In addiion
10 is submrisstons on the extenaion, include its full submissions en
she leave roguest and the moris of the recansideration application.
An appicant granmed an exiension should confirm the exlension in
writing to the Boagd, with copies to the parties, For mone
information, see the ssetion oo “Bxtoasions”™ in cither ndprmation
Bullefin No, 2§ “Procodural Matters™, 9 Practice Guideline Ne.
AD "Processing of Applications - General™.

Upon zeceipi, a iave zppiestion is reviewed for tmeliness and
sefficient parioulars, The fife is then assigred fo a pari ©
Seterming whether the west for leswe hus been sausfiesd No

Practice Manual

Effactive: 04431738
Revived: 091002
Page 3 of §
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gﬁ#&gﬂm Information Bulletin No, 21
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“Reconsideration of Board Decisions’

Denial of Leave

Statutory
Beclaration

Only Onc¢ Leave

Remedy

Leading Cases

subreissions are requested fivm the other parties at this stage. In
seme cases, leave will be desicd based an the application. [ leave
iz not denied st this stage, submissinas are requested fromm the
cther partics and & formal hearing may be scheduled. Leave and
reconsideration spelications may be adjudicated withowl an oval
hearing,

The Board will »ot grant leave for reconsidoration wiwrs the
applicant simply disagrees with the origingl panel's fndings of
fact, or where e applicant s advancing srguments which were
mzde 1 the original pamel and do ot distlose a weviewakle amer.
Nor wifl leave be granted based on arguments which could save
een made to the original panet.

Where an apphicetion for leave or 2 reply 1o it Sepends on materlzl
facts which are ngt evident on the face of the Boaerd's ariginal
decision, & sarement of these fhers werified by slatutory
declaration must accompany the application or reply {see Rule 239
(21

Only one request for leave to apply for reconsideration is allowed
m each penty for each decision. Theet i3 no provision for
eseonsideration of a decision o edther gram or Seny leavi to apply
far rreonsidesation.

On reconsidertion vhder Section [4] she Buoard may vary or
cancel the original declsion, or it may remit the matier to the
original panel.

Briren Cool Minisg Corpovation, BCLRB Mo, BT4R3, 20
CILRBR (2d) 44 (genernd law)

Robinson Litde omd Co. L, BCLRB Noo 3275, {1873) 2
CLRBR 8] (findiags of faet by crigingt Panel will genarally not be
revigwad)

Practice Manaol

Effective: 04/05/55
Revived: 09:2002
Paged uf 3
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LABOUR
' RELATIONS {nformation Bulletin No. 2
BOARD o-21

BETRISH COAUAMIEN,

Roderts Roofing and Sheet Mets! Lrd, BCLRB Noo B3lisd
(findings of fact wilf generally not be reviewad)

John Bederison, BCLRE No, BS03:2000 {extension of tme for

filing)
Decisions Board decisions since January |, 2000 are avaihable without
(Copies) charze on the Internet at waw Irbbeca,

Board decisions can also be purchased fram:

Caratla Law Book [ne,
240 Edward 51
Aarors, Datagio L4 389

Telephone {ioll fee) [-800-263-2037

Advice LRB Swsff pronvide genersl information and sssistance o the
sublic, but they cannct act as your representative ar advisee, For
answerd i@ speeific soneems relatzd o pour situation, yeu should
consult & lawyer ar an advisor cxpericnced in fakawr relwiions, For
gencral clarificatéon, call e Board's Information Officer a1 850-
1300,

Practice Manyal Effective: 040195
Revised: o8I002
Page 5 af §
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PART 2
CENERAL RLULES

Appicatians and coemmerncement of proceedings

2.

(f

An appficant shall commence a procesding before the beard by filing a
viritten appiication with the registrar withia sich time as may be prescribed
oy the Code or these Rules,

I addition fo any other infomation required by the Coce, these Rules ¢r
the board, an application shail contain

(2)

(o}

{c

(G}

ie)

the fuli name, address, and telephone and facsimile numbers of
goth the pary commencing the proceeding and any representative
filing the application;

an addrass for delivery, where different from the address of the
party or represeniative fling the application;

where known, the full name, address, and telaphone and facsimile
numbers of the respondent and any cther person who wik be
affected by the application;

the nurcber of employees in any bargaining unit or anits which may
0¢ affectad by the appication;

the section or sections of the Code or other enactment under which
the proceeding Is commenced and a remedy 5 sought:

an outline of the facs and circumstances upor which the applicant
intends o tely, Including when and wherz the relevant facis
occumad and, where known, by whom any actions alieged were
taken;

the arder, relief, inferim relief, declaratory opinion or oifer remedy
requestad from the board, ingether with the basis for the request

and shall alse

{hi

stata whether a hearing before the board is requestad.

r arfdy
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if & hearing is requested, stale the fom of hearing considersd
appropriata and provide reaseons for the request, together with an
getimate of the time required and the proposed lecation of the
hearing: and

contain a stajement as to the argency of the matter and the
reasons for any stated urgency.

A party commencing a proceading shali forthwith serve a copy of the
appiication on all persons referrad to in sub-rale (2){c) and shaii Indicate to

the hoard at the time of filing whal provisicn has been of Is being made to

effect such service; except that this aub-rule shall not appiy to applications

wnder Section 12 of the Code, or o applications for cedification o

raviocation of bargaining rights.

r e f ol
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Reconsidaration of dacisions

(2

3

Subject to Section 141 of the Cade, any person directly aHected by 2
decssion or order of the board may make apolicstion to ihe board for leave
lo appty for reconsideration of the decision or arder, if that person

(a)  apolies for feave in wiiling withir fifteen {15) calendar days afier the
date of publication of reasons for the declsion or order:

{0y complies with Rules 2{2) and 2(3) in particelar, and

{c}  sets out the grounds for seeking leave to apply for reconsideration.

Where an appication for leave or a reply to it is founded upon matesdai
facts which are not evident! on the face of the board's srigina! degision or
order, a statemant of these facts verified by statulory declaration must
accompany the appicalion or reply.

The board shad delermire its awn practice and proceduss for the hearing
of applications seeking leave for reconsideration.  Without limiting the
foregoing, the board may determine whether submissions should be
scught from other affected pariez before considering the leave
aopiication, and whether a hearing should be conducted.

Wihere leave 1o apply for recensideration is aranted, the board may permit
of faquire the filing of subirissions on the merts of the reconsidaration in
accordance with ime limits saf by the baard.
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